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Act, whichever is applicable, are true, 
or it becomes known to the govern-
ment that an alien entrepreneur who 
was admitted pursuant to section 
203(b)(5) of the Act obtained his or her 
investment capital through other than 
legal means (such as through the sale 
of illegal drugs). If the Service issues a 
notice of intent to terminate an alien’s 
conditional resident status, the direc-
tor shall not adjudicate Form I–751 or 
Form I–829 until it has been deter-
mined that the alien’s status will not 
be terminated. During this time, the 
alien shall continue to be a lawful con-
ditional permanent resident with all 
the rights, privileges, and responsibil-
ities provided to persons possessing 
such status. Prior to issuing the notice 
of termination, the director shall pro-
vide the alien with an opportunity to 
review and rebut the evidence upon 
which the decision is to be based, in ac-
cordance with § 103.2(b)(2) of this chap-
ter. The termination of status, and all 
of the rights and privileges concomi-
tant thereto (including authorization 
to accept or continue in employment in 
this country), shall take effect as of 
the date of such determination by the 
director, although the alien may re-
quest a review of such determination in 
removal proceedings. In addition to the 
notice of termination, the director 
shall issue a notice to appear in accord-
ance with 8 CFR part 239. During the 
ensuing removal proceedings, the alien 
may submit evidence to rebut the de-
termination of the director. The bur-
den of proof shall be on the Service to 
establish, by a preponderance of the 
evidence, that one or more of the con-
ditions in section 216(b)(1) or 216A(b)(1) 
of the Act, whichever is applicable, are 
true, or that an alien entrepreneur who 
was admitted pursuant to section 
203(b)(5) of the Act obtained his or her 
investment capital through other than 
legal means (such as through the sale 
of illegal drugs). 

(b) Determination of fraud after two 
years. If, subsequent to the removal of 
the conditional basis of an alien’s per-
manent resident status, the director 
determines that an alien spouse ob-
tained permanent resident status 
through a marriage which was entered 
into for the purpose of evading the im-
migration laws or an alien entre-

preneur obtained permanent resident 
status through a commercial enter-
prise which was improper under section 
216A(b)(1) of the Act, the director may 
institute rescission proceedings pursu-
ant to section 246 of the Act (if other-
wise appropriate) or removal pro-
ceedings under section 240 of the Act. 

[62 FR 10349, Mar. 6, 1997]

§ 216.4 Joint petition to remove condi-
tional basis of lawful permanent 
resident status for alien spouse. 

(a) Filing the petition—(1) General pro-
cedures. Within the 90-day period imme-
diately preceding the second anniver-
sary of the date on which the alien ob-
tained permanent residence, the alien 
and the alien’s spouse who filed the 
original immigrant visa petition or fi-
ance/fiancee petition through which 
the alien obtained permanent residence 
must file a Petition to Remove the 
Conditions on Residence (Form I–751) 
with the Service. The petition shall be 
filed within this time period regardless 
of the amount of physical presence 
which the alien has accumulated in the 
United States. Before Form I–751 may 
be considered as properly filed, it must 
be accompanied by the fee required 
under § 103.7(b) of this chapter and by 
documentation as described in para-
graph (a)(5) of this section, and it must 
be properly signed by the alien and the 
alien’s spouse. If the joint petition can-
not be filed due to the termination of 
the marriage through annulment, di-
vorce, or the death of the petitioning 
spouse, or if the petitioning spouse re-
fuses to join in the filing of the peti-
tion, the conditional permanent resi-
dent may apply for a waiver of the re-
quirement to file the joint petition in 
accordance with the provisions of 
§ 216.5 of this part. Upon receipt of a 
properly filed Form I–751, the alien’s 
conditional permanent resident status 
shall be extended automatically, if nec-
essary, until such time as the director 
has adjudicated the petition. 

(2) Dependent children. Dependent 
children of a conditional permanent 
resident who acquired conditional per-
manent resident status concurrently 
with the parent may be included in the 
joint petition filed by the parent and 
the parent’s petitioning spouse. A child 
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shall be deemed to have acquired con-
ditional residence status concurrently 
with the parent if the child’s residence 
was acquired on the same date or with-
in 90 days thereafter. Children who 
cannot be included in a joint petition 
filed by the parent and parent’s peti-
tioning spouse due to the child’s not 
having acquired conditional resident 
status concurrently with the parent, 
the death of the parent, or other rea-
sons may file a separate Petition to 
Remove the Conditions on Residence 
(Form I–751). 

(3) Jurisdiction. Form I–751 shall be 
filed with the director of the regional 
service center having jurisdiction over 
the alien’s place of residence. 

(4) Physical presence at time of filing. A 
petition may be filed regardless of 
whether the alien is physically present 
in the United States. However, if the 
alien is outside the United States at 
the time of filing, he or she must re-
turn to the United States, with his or 
her spouse and dependent children, to 
comply with the interview require-
ments contained in the Act. Further-
more, if the documentation submitted 
in support of the petition includes affi-
davits of third parties having knowl-
edge of the bona fides of the marital re-
lationship, the petitioner must arrange 
for the affiants to be present at the 
interview, at no expense to the govern-
ment. Once the petition has been prop-
erly filed, the alien may travel outside 
the United States and return if in pos-
session of documentation as set forth 
in § 211.1(b)(1) of this chapter, provided 
the alien and the petitioning spouse 
comply with the interview require-
ments described in § 216.4(b). An alien 
who is not physically present in the 
United States during the filing period 
but subsequently applies for admission 
to the United States shall be processed 
in accordance with § 235.11 of this chap-
ter. 

(5) Documentation. Form I–751 shall be 
accompanied by evidence that the mar-
riage was not entered into for the pur-
pose of evading the immigration laws 
of the United States. Such evidence 
may include: 

(i) Documentation showing joint 
ownership of property; 

(ii) Lease showing joint tenancy of a 
common residence; 

(iii) Documentation showing com-
mingling of financial resources; 

(iv) Birth certificates of children 
born to the marriage; 

(v) Affidavits of third parties having 
knowledge of the bona fides of the mar-
ital relationship, or 

(vi) Other documentation estab-
lishing that the marriage was not en-
tered into in order to evade the immi-
gration laws of the United States. 

(6) Termination of status for failure to 
file petition. Failure to properly file 
Form I–751 within the 90-day period im-
mediately preceding the second anni-
versary of the date on which the alien 
obtained lawful permanent residence 
on a conditional basis shall result in 
the automatic termination of the 
alien’s permanent residence status and 
the initiation of proceedings to remove 
the alien from the United States. In 
such proceedings the burden shall be on 
the alien to establish that he or she 
complied with the requirement to file 
the joint petition within the des-
ignated period. Form I–751 may be filed 
after the expiration of the 90-day pe-
riod only if the alien establishes to the 
satisfaction of the director, in writing, 
that there was good cause for the fail-
ure to file Form I–751 within the re-
quired time period. If the joint petition 
is filed prior to the jurisdiction vesting 
with the immigration judge in removal 
proceedings and the director excuses 
the late filing and approves the peti-
tion, he or she shall restore the alien’s 
permanent residence status, remove 
the conditional basis of such status and 
cancel any outstanding notice to ap-
pear in accordance with § 239.2 of this 
chapter. If the joint petition is not 
filed until after jurisdiction vests with 
the immigration judge, the immigra-
tion judge may terminate the matter 
upon joint motion by the alien and the 
Service. 

(b) Interview—(1) Authority to waive 
interview. The director of the regional 
service center shall review the Form I–
751 filed by the alien and the alien’s 
spouse to determine whether to waive 
the interview required by the Act. If 
satisfied that the marriage was not for 
the purpose of evading the immigration 
laws, the regional service center direc-
tor may waive the interview and ap-
prove the petition. If not so satisfied, 

VerDate jul<14>2003 14:10 Jan 26, 2004 Jkt 203026 PO 00000 Frm 00390 Fmt 8010 Sfmt 8010 Y:\SGML\203026T.XXX 203026T



391

Immigration and Naturalization Service, DHS § 216.4

then the regional service center direc-
tor shall forward the petition to the 
district director having jurisdiction 
over the place of the alien’s residence 
so that an interview of both the alien 
and the alien’s spouse may be con-
ducted. The director must either waive 
the requirement for an interview and 
adjudicate the petition or arrange for 
an interview within 90 days of the date 
on which the petition was properly 
filed. 

(2) Location of interview. Unless 
waived, an interview on the Form I–751 
shall be conducted by an immigration 
examiner or other officer so designated 
by the district director at the district 
office, files control office or suboffice 
having jurisdiction over the residence 
of the joint petitioners. 

(3) Termination of status for failure to 
appear for interview. If the conditional 
resident alien and/or the petitioning 
spouse fail to appear for an interview 
in connection with the joint petition 
required by section 216(c) of the Act, 
the alien’s permanent residence status 
will be automatically terminated as of 
the second anniversary of the date on 
which the alien obtained permanent 
residence. The alien shall be provided 
with written notification of the termi-
nation and the reasons therefor, and a 
notice to appear shall be issued placing 
the alien under removal proceedings. 
The alien may seek review of the deci-
sion to terminate his or her status in 
such proceedings, but the burden shall 
be on the alien to establish compliance 
with the interview requirements. If the 
alien submits a written request that 
the interview be rescheduled or that 
the interview be waived, and the direc-
tor determines that there is good cause 
for granting the request, the interview 
may be rescheduled or waived, as ap-
propriate. If the interview is resched-
uled at the request of the petitioners, 
the Service shall not be required to 
conduct the interview within the 90-
day period following the filing of the 
petition. 

(c) Adjudication of petition. The direc-
tor shall adjudicate the petition within 
90 days of the date of the interview, un-
less the interview is waived in accord-
ance with paragraph (b)(1) of this sec-
tion. In adjudicating the petition the 
director shall determine whether— 

(1) The qualifying marriage was en-
tered into in accordance with the laws 
of the place where the marriage took 
place; 

(2) The qualifying marriage has been 
judicially annulled or terminated, 
other than through the death of a 
spouse; 

(3) The qualifying marriage was en-
tered into for the purpose of procuring 
permanent residence status for the 
alien; or 

(4) A fee or other consideration was 
given (other than a fee or other consid-
eration to an attorney for assistance in 
preparation of a lawful petition) in 
connection with the filing of the peti-
tion through which the alien obtained 
conditional permanent residence. If de-
rogatory information is determined re-
garding any of these issues, the direc-
tor shall offer the petitioners the op-
portunity to rebut such information. If 
the petitioners fail to overcome such 
derogatory information the director 
may deny the joint petition, terminate 
the alien’s permanent residence, and 
issue a notice to appear to initiate re-
moval proceedings. If derogatory infor-
mation not relating to any of these 
issues is determined during the course 
of the interview, such information 
shall be forwarded to the investiga-
tions unit for appropriate action. If no 
unresolved derogatory information is 
determined relating to these issues, the 
petition shall be approved and the con-
ditional basis of the alien’s permanent 
residence status removed, regardless of 
any action taken or contemplated re-
garding other possible grounds for re-
moval. 

(d) Decision—(1) Approval. If the direc-
tor approves the joint petition he or 
she shall provide written notice of the 
decision to the alien and shall require 
the alien to report to the appropriate 
office of the Service for processing for 
a new Permanent Resident Card (if nec-
essary), at which time the alien shall 
surrender any Permanent Resident 
Card previously issued. 

(2) Denial. If the director denies the 
joint petition, he or she shall provide 
written notice to the alien of the deci-
sion and the reason(s) therefor and 
shall issue a notice to appear under 
section 239 of the Act and 8 CFR part 
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239. The alien’s lawful permanent resi-
dent status shall be terminated as of 
the date of the director’s written deci-
sion. The alien shall also be instructed 
to surrender any Permanent Resident 
Card previously issued by the Service. 
No appeal shall lie from the decision of 
the director; however, the alien may 
seek review of the decision in removal 
proceedings. In such proceedings the 
burden of proof shall be on the Service 
to establish, by a preponderance of the 
evidence, that the facts and informa-
tion set forth by the petitioners are 
not true or that the petition was prop-
erly denied. 

[53 FR 30018, Aug. 10, 1988, as amended at 54 
FR 30369, July 20, 1989; 59 FR 26590, May 23, 
1994; 62 FR 10349, Mar. 6, 1997; 63 FR 70315, 
Dec. 21, 1998]

§ 216.5 Waiver of requirement to file 
joint petition to remove conditions 
by alien spouse. 

(a) General. (1) A conditional resident 
alien who is unable to meet the re-
quirements under section 216 of the Act 
for a joint petition for removal of the 
conditional basis of his or her perma-
nent resident status may file Form I–
751, Petition to Remove the Conditions 
on Residence, if the alien requests a 
waiver, was not at fault in failing to 
meet the filing requirement, and the 
conditional resident alien is able to es-
tablish that: 

(i) Deportation or removal from the 
United States would result in extreme 
hardship; 

(ii) The marriage upon which his or 
her status was based was entered into 
in good faith by the conditional resi-
dent alien, but the marriage was termi-
nated other than by death, and the con-
ditional resident was not at fault in 
failing to file a timely petition; or 

(iii) The qualifying marriage was en-
tered into in good faith by the condi-
tional resident but during the marriage 
the alien spouse or child was battered 
by or subjected to extreme cruelty 
committed by the citizen or permanent 
resident spouse or parent. 

(2) A conditional resident who is in 
exclusion, deportation, or removal pro-
ceedings may apply for the waiver only 
until such time as there is a final order 
of exclusion, deportation or removal. 

(b) Fee. Form I–751 shall be accom-
panied by the appropriate fee required 
under § 103.7(b) of this Chapter. 

(c) Jurisdiction. Form I–751 shall be 
filed with the regional service center 
director having jurisdiction over the 
alien’s place of residence. 

(d) Interview. The service center di-
rector may refer the application to the 
appropriate local office and require 
that the alien appear for an interview 
in connection with the application for 
a waiver. The director shall deny the 
application and initiate removal pro-
ceedings if the alien fails to appear for 
the interview as required, unless the 
alien establishes good cause for such 
failure and the interview is resched-
uled. 

(e) Adjudication of waiver application—
(1) Application based on claim of hard-
ship. In considering an application for a 
waiver based upon an alien’s claim that 
extreme hardship would result from 
the alien’s removal from the United 
States, the director shall take into ac-
count only those factors that arose 
subsequent to the alien’s entry as a 
conditional permanent resident. The 
director shall bear in mind that any re-
moval from the United States is likely 
to result in a certain degree of hard-
ship, and that only in those cases 
where the hardship is extreme should 
the application for a waiver be granted. 
The burden of establishing that ex-
treme hardship exists rests solely with 
the applicant. 

(2) Application for waiver based upon 
the alien’s claim that the marriage was 
entered into in good faith. In considering 
whether an alien entered into a quali-
fying marriage in good faith, the direc-
tor shall consider evidence relating to 
the amount of commitment by both 
parties to the marital relationship. 
Such evidence may include— 

(i) Documentation relating to the de-
gree to which the financial assets and 
liabilities of the parties were com-
bined; 

(ii) Documentation concerning the 
length of time during which the parties 
cohabited after the marriage and after 
the alien obtained permanent resi-
dence; 

(iii) Birth certificates of children 
born to the marriage; and 
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